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October 14, 2021 

 

By Electronic Submission 

 

Ms. Linda Neilson 

Director, Defense Acquisition Regulations System (DARS) 

U.S. Department of Defense 

3060 Defense Pentagon, Room 3B938 

Washington, D.C. 20301-3060 

 
Re: Early Engagement Opportunity – Implementation of Executive Order on Ensuring 

Adequate COVID Safety Protocols for Federal Contractors 

 
Dear Ms. Neilson: 

 

 On behalf of the International Foodservice Distributors Association (“IFDA”) and our members, I 

appreciate the opportunity to provide early input on the Department’s implementation of Executive Order 

14042 (“E.O.” or “the Order”), “Ensuring Adequate COVID Safety Protocols for Federal Contractors,” 

pursuant to the notice published in the Federal Register, 86 FR 51875 (September 17, 2021). 

 IFDA is the trade association representing foodservice distributors throughout the United States 

and internationally.  IFDA members include broadline, systems, and specialty foodservice distributors 

who supply food and related products to professional kitchens from restaurants, military bases and other 

government installations, and colleges and universities, to hospitals and care facilities, hotels and resorts, 

and other foodservice operations.  Foodservice distributors operate more than 15,000 distribution facilities 

with more than $303 billion in annual sales in the United States alone. 

IFDA is certainly supportive of the President’s goal to move the entire country out of the 

pandemic, and IFDA members continue to be committed partners in fighting the spread of COVID-19 

while delivering essential products and supplies to foodservice customers.  We do, however, have a 

number of concerns with the information conveyed up to this point regarding the potential reach and 

requirements that may be imposed on a large number of Federal contractors and their employees, and the 

potential resulting impact of the Order. 

 

1. Most Federal Contracts of Foodservice Distributors Should be Exempt from the 

Scope of the Order, as Those Arrangements Are Contracts for the Provision of 

Products, Not Services 
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A number of foodservice distributors enter into agreements with the Federal government (in 

addition to their contracts with State and local governments and private-sector organizations) to provide 

products that are purchased by Federal agencies.  Some of these products are utilized by government 

entities or are purchased or consumed by members of the military (and their dependents), employees, 

and/or other civilians.  The entire purpose of these arrangements is to obtain food and related products or 

other tangible goods.  By contrast, service contracts are those that engage contractors whose primary 

purpose is to perform an identifiable task, rather than furnish an end item of supply.  See, e.g., FAR 

§37.101.  In the case of products sold and delivered by IFDA members, the primary purpose of such 

agreements is to obtain those goods.  

The Order, by its terms, focuses generally on agreements for the provision of services of various 

types and other categories of contracts with the Federal government.  It exempts those arrangements, 

including subcontracts, for the provision of products. 

As a threshold determination for coverage under the E.O. relates to the coverage of “services” 

and exclusion of certain “goods” contracts, we believe Federal procurement authorities should specify 

that Federal contracts with distributors – such as those in the foodservice distribution sector – for the 

acquisition of goods are not “services” contracts and are thereby excluded from the Order’s scope.1  Of 

great concern is the degree of discretion that may be provided to contracting agencies to “encourage” 

wider application of these requirements to product contracts, which we consider an expansion of the 

intent of the Order.  That expansion would have a substantial impact on IFDA members and would be 

adverse for the type of goods at issue.  Food and related products, consumed by patients, military staff, 

and dependents (among others), are different in nature than fungible office products, tires, furnishings, or 

other goods, and they are of greater urgency to those relying on the foodservice distribution channel.  

Particularly in a period in which certain food and domestic supplies have sometimes been scarce for the 

first time in modern memory, imposing a far-reaching mandate that could further disrupt the operations of 

IFDA members is problematic and could result in challenges to the fulfillment and availability of 

necessary products. 

 

2. Mandated Vaccine Implementation and Compliance 

 

  For both contractors and their employees, compliance with a workforce vaccination mandate will 

pose several challenges.  Among these are the details of confirming vaccination status – many companies 

                                                      
1 In addition, various questions relating to scope have been raised by other commenters.  These include issues relating to the 

potential application of the new requirements to contractor employees who do not participate in the fulfillment of a government 

contract; the application of the term “workplace location” to all employees who work in distinct buildings/areas away from the 

storage and movement of the goods that are covered under the contract; coverage of full-time remote workers, and other matters 

that are of great concern to the contractor community and that should be addressed through rulemaking, guidance, and 

interpretation.  
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that have surveyed employee vaccination status up to now have relied on employee attestations without 

documentary proof.  We anticipate that such issues will arise relating to proof of vaccination and any 

mandated record retention used to prove compliance.  It has taken many years for employers to learn and 

incorporate verification requirements relating to other workplace obligations – employment eligibility 

verification (I-9 compliance) is one illustration of a task that has caused problems for many companies.  

Nearly-overnight compliance relating to vaccination verification – at the pain of Federal contracting 

penalties – entails a big effort and burden.  The government needs to explain how this process should 

work with great clarity and detail. 

 Technical questions in this area abound, even for employers who have tried to stay fully informed 

in this unfolding area of health concern.  What will be the treatment accorded those who previously 

contracted COVID and have antibodies of the virus – will those employees have the same vaccination 

requirement, in the same timeframe, as those without such histories?  What will the Order require in terms 

of paid time off for employees to get vaccinated, or to recover from any side effects?  How will covered 

contractors establish and communicate to contracting agencies those requests received – and decisions 

made – regarding exemptions for reasonable accommodations, particularly in light of general 

requirements to maintain the confidentiality of personal health information?  Will periodic reporting be 

required to the government and in what degree of detail?  For employees exempt due to such 

accommodation requirements, which tests will be acceptable, and how might the challenges of increased 

testing demand (and potentially limited availability of testing supplies) be satisfied? 

 With respect to individuals who fail to meet vaccination requirements, must they be terminated, 

and must that take place immediately after required deadlines under the Order?  If so, will contractors be 

insulated in any fashion from challenges and litigation (and related costs) that result?  Will such 

terminated employees be eligible for unemployment compensation and/or company severance pay 

policies that normally might be limited to those terminated “without cause?”  How will the Order be 

enforced in States that have prohibited mandatory vaccination? 

 

 3. Supply Chain Impact 

 

 As the Biden Administration has recognized, the nation’s supply chain continues to be 

significantly impacted by the global pandemic and numerous other conditions that can decrease “the 

availability and integrity of critical goods, products, and services.”2  The Administration has further stated 

that its policy is to strengthen the resilience of America’s supply chains, a broadly-stated goal with which 

IFDA and its members agree.  However, the requirements of Executive Order 14042 have the potential to 

further hamper supply chain capacity and capabilities.   

                                                      
2 Executive Order on America’s Supply Chains (February 24, 2021) 
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 Specifically, the uncertainty surrounding employees’ response to the vaccination mandate 

compounds the current staffing challenges faced by IFDA member companies.  In the foodservice 

distribution industry alone, there are an estimated 17,500 plus warehouse positions and 15,000 plus driver 

positions currently open.  In a recent survey of IFDA members, 100 percent of respondents indicated it 

was difficult or extremely difficult to fill both warehouse and driver positions. This is despite pay well 

above the national average, with an average foodservice distribution driver earning approximately 

$70,000 per year.  Even prior to the pandemic, finding qualified workers was considerably challenging.  

For many (perhaps most) IFDA member companies with comparable fleet operations, a loss of a very 

small percentage of their drivers would have a dramatic impact on their ability to serve their military 

customers.  Even for well-run, efficient, experienced companies, such staffing losses (or even greater 

attrition in key roles in warehousing and distribution functions) could challenge those organizations’ 

operational capabilities.  It is easy to forecast that these constraints could have a substantial impact on the 

ability of some government contractors to fulfill current agreements or to pursue future contracts with 

DoD or other Federal agencies or entities. 

 Furthermore, the determination by the Director of the Office of Management and Budget (OMB) 

that such guidance will promote economy and efficiency in Federal contracting was predicated on the 

expectation that compliance with the E.O. would reduce absenteeism and decrease labor costs.  See 86 FR 

53692.  We believe the application of these requirements to foodservice distribution will have the 

opposite effect. 

 IFDA respectfully submits that the requirements of Executive Order 14042 conflict with the 

economy-wide concerns recognized by the Administration in other settings.  The requirements of the E.O. 

may, in turn, limit the numbers of qualified contractors available to the Federal government, as some 

companies will need to consider workforce issues and operational challenges under a mandated 

vaccination regime, and such issues may require that they forgo Federal contract work.  For this reason, 

DoD should retain discretion to exempt certain contractors from otherwise applicable requirements to 

maintain the flow of goods and ensure contractors’ abilities to fulfill their agreements are not diminished. 

 

4. An Extended Implementation Period – Even One Which Establishes Interim 

Benchmarks – is Needed to Fully Satisfy the Requirements of the Order 

 

As previously noted, IFDA believes the product distribution arrangements of its members with 

DoD and other Federal agencies leave them outside the scope of the Order.  However, if subject to the 

Order at all, its impact on IFDA member facilities and operations should be limited only to those 

employees who work on-site in the fulfillment of the organization’s Federal contracts, and the period for 

full compliance should be extended.  The pandemic has posed unprecedented challenges to most sectors 

of the economy, our workplaces, and society more broadly.  An unprecedented vaccination mandate 
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imposed on contractors through the Federal government’s procurement authority, workplace safety and 

health statutes, or both, have the potential to create new hardships due to various management 

complexities.  In these challenging circumstances – in which at least some segments of the workforce are 

reluctant or resistant to the notion of taking the vaccine – it makes sense that a phase-in of the mandate 

will serve multiple purposes.  It would permit companies to work with their employees and press their 

efforts to encourage vaccinations, or – if needed – allow them to recruit and replace any employees who 

refuse to satisfy applicable vaccination requirements.   

In a period in which staffing vacancies has been pronounced across many sectors, and in which 

alternative jobs (e.g., with companies not engaged in Federal contracting, or that have fewer than 100 

employees) are widely available, such an extended implementation period will help to facilitate 

contractors’ compliance with all of their contractual obligations, not just those addressed by the new 

Order.  As certain other commenters have stated, there is a strong likelihood that many contractors will 

lose the services of employees who will not comply with the anticipated requirements.  That type of 

attrition – particularly if it occurs in a compressed timeframe – will pose challenges to contract fulfillment 

on the part of a number of contractors; the same concerns also may be an obstacle to the ability of 

alternative contractors to meet the requirements of the contracting agencies. 

In addition, for those Federal contractors with groups of unionized workers, an extended period 

will allow for the full satisfaction of applicable bargaining obligations under the National Labor Relations 

Act (“NLRA”) prior to the application of the Order’s requirements.  The government might offer 

guidance in the anticipated rulemaking process that suggests that certain obligations – e.g., “decision 

bargaining” – may be limited because the Order’s requirements may be imposed on employers as a matter 

of law.  However, it is also possible that some element of negotiations and union-management dealings 

will be necessary to deal with the “effects” of resulting actions, such as termination or potential 

reassignment to other operations of the company.  Something of an extended period – even if it includes 

staggered benchmarks (e.g., 50% of the covered workforce vaccinated in 90 days and the rest in 180 days) 

– would be preferable and provide a practical strategy to covered organizations that will have to deal with 

a broad number of challenges raised by the Order’s requirements.  

Similarly, an extended period for full compliance would be very beneficial to the efforts of 

contractors to fully comply with their obligations under other laws, including reasonable accommodation 

requirements under Title VII of the Civil Rights Act and the Americans with Disabilities Act.  As many 

covered employers would be wrestling for the first time with the interplay between the vaccination 

obligations described in the Order and those challenging issues under the Federal employment 

discrimination statutes, a phased-in compliance period relating to such concerns is warranted. 
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 We greatly appreciate the opportunity to provide input at this stage in the development of detailed 

implementation requirements under the Order.  We look forward to further opportunities to provide 

IFDA’s views as this process moves forward. 

 

      Respectfully submitted,  

                 

       

Mark S. Allen 

      President and CEO 

       

  


